INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TED A. MCCRACKEN : CIVIL ACTION
Plaintiff, :
2 : No. 08-2932
EXXON/MOBIL COMPANY et d.
Defendants.
Goldberg, J. November 12, 2009

MEMORANDUM OPINION

This case stems from Plaintiff’s claim that he contracted thyroid cancer while driving
vehiclesfueled by Defendants' products. Plaintiff has sued a multitude of gasoline/oil companies.
Thisis not the first time Plaintiff has raised these claimsin this Court.*

Defendants have filed Motions to Dismiss, which generally assert that Plaintiff’s claims
should be dismissed because the Court lacks subject matter jurisdiction, the complaint failsto state

aclaim, and the claims are barred by the applicable statute of limitations (doc. nos. 7, 8, 12, 16 and

'See McCracken v. ConocoPhillips Co., 2009 WL 1911764 (E.D. Pa. July 9, 2009)
McCracken v. Damiler Chrystler Motors Co. LLC, 2009 WL 1213481 (E.D. PaMay 4, 2009);
McCracken v. Ford Motor Co., 588 F.Supp.2d 635 (E.D. Pa. Nov. 3, 2008); McCracken v.
Exelon Corp., Civil Action No. 07-CV-2038 (E.D.Pa.).
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55).2 Wewill also consider Plaintiff’s four (4) Motions for Leave to File An Amended Complaint
(doc. nos. 29, 41, 44 and 48), dl of which propose the same changes, and request that Defendant
Sunoco, a Pennsylvania corporation, be removed from the case so that complete diversity is
established under Fed. R. Civ. P. 12(b)(1).2

After examining the individual counts in detail, we will grant Defendants Motions to
Dismiss. Additionally, becausethe proposed amendmentsdo not cure the Complaint’ sdeficiencies,
itwould befutiletoalow Plaintiff |leaveto amend hisComplaint. Consequently, Plaintiff’ sMotions
to Amend are denied.
|. BACKGROUND

Plaintiff, Ted A. McCracken, filed this pro se civil product liability complaint on June 26,
2008 agai nst gasolinemanufacturers, Exxon Mobil Corporation (“ExxonMobil”), Sun Oil Company
(“Sunoco”), Shell Oil Company, Texaco, British Petroleum, ConocoPhilips Company, Hess Qil

Company, John DOE (Vice-President of Marketing, Exxon/Mobil Company, his predecessor and

?Dueto alleged service issues, one of the Defendants, ConocoPhilips Company, did not
fileits Motion to Dismiss (doc. no. 55) until October 30, 2009. As ConocoPhilips motion
presents the exact same arguments as presented in the four other Motions to Dismiss and because
Plaintiff never moved for default, we will exercise our discretion and aso consider
ConocoPhilips motion.

3As originally filed, because both Plaintiff and Defendant Sunoco are Pennsylvania
residents, there is not compl ete diversity between Plaintiff and Defendants. Consequently, this
court would not have subject matter jurisdiction over the case.



successor), John DOE 1 (Vice-President, Engineering, Exxon/Mobil Company, his predecessor and
successor)* (collectively, “defendants’).” Aswe understand Plaintiff’s allegations, he claims that
Defendants sold him gasoline, which he used to fuel his vehicles, allowing them to travel at
increased speeds, and exposing him to heightened level s of radiation causing him to contract thyroid
cancer. (Compl. 11 23-25.) Plaintiff has sued Defendants based on theories of (1) strict liability in
tort, (2) falure to warn, (3) attractive nuisance, (4) breach of warranty of merchantability, (5)
ultrahazardous activity, (6) negligence, (7) omissions and fal se representations of merchantability,
(8) defective design, (9) intentional infliction of emotional distress, (10) assault and battery, (11)
market share liability, (12) concerted action liability, (13) aternative liability and (14) false
misrepresentation, fraudulent suppression, and fraudulent conceal ment.
II. STANDARDS OF REVIEW

Dismissal under 12(b)(6)

A motion to dismiss under Fed. R. Civ. P. 12(b)(6) for failure to state a claim upon which

relief can be granted examines the legal sufficiency of the complaint. Conley v. Gibson, 355 U.S.

41, 45-46 (1957). Fed. R. Civ. P. 8(a)(2) requires apleading contain a*“ short and plain statement of
the claim showing that the pleader is entitled to relief.” According to the Supreme Court, the Rule

8 pleading standard “does not require ‘detailed factual allegations,” but it demands more than an

“ExxonMobil’s Motion to Dismiss shall be considered submitted on behalf of all Exxon
Defendants.

*We note that Plaintiff refers to other “Defendants’ throughout his complaint: Ford Motor
Company, William Clay Ford (CEO of Ford), John DOE (Vice-President of Marketing for Ford),
John DOE 1 (Chief Engineer for Vehicle Safety at Ford), Chapman Ford (Dealer of Ford motor
vehicles), WAWA (dealer of gasoline), Arco, Union Carbide (Compl. 1 13-17, 74). However,
these persong/entities are not “ Defendants” in this case as Plaintiff never effected service on
them. Additionally, Plaintiff has failed to effect service on two other named Defendants, Texaco
and Hess Corporation. Thisissueisdiscussed infra
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unadorned, the-defendant-unlawfully-harmed-me accusation.” _Ashcroft v. Igbal, 129 S.Ct. 1937,

1949 (2009) (citing Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555, 127 S. Ct. 1955, 1965 (2007).

The Igbal Court recently summarized the pleading standard established in Twombly:

To survive amotion to dismiss, a complaint must contain sufficient factual

matter, accepted astrue, to state aclaim to relief that is plausible on its face.

A claim has facia plausibility when the plaintiff pleads factual content that

allows the court to draw the reasonable inference that the defendant is liable

for the misconduct alleged. The plausibility standard is not akin to a

probability requirement, but it asks for more than a sheer possibility that a

defendant has acted unlawfully. Where a complaint pleads facts that are

merely consistent with adefendant'sliability, it stopsshort of theline between

possibility and plausibility of entitlement to relief.

Igbal, 129 S.Ct. at 1949 (citations omitted).

The Igbal Court articulated two principles that underlie Twombly’s holding. First, a court
must accept astrue al of the factual alegations made in a pleading, but not the legal conclusions.
Id. Second, only acomplaint that statesa* plausible claim for relief survivesamotion to dismiss.”
Id. at 1950. Determining plausibility is a “context specific task.” Id. In short, “where the well-
pleaded facts do not permit the court to infer more than the mere possibility of misconduct, the
complaint has alleged-but it has not shown-that the pleader is entitled to relief.” 1d. (citations
omitted). The Third Circuit has found that in light of Twombly, it is no longer sufficient to make

an unsupported statement asserting an entitlement to relief; instead a complaint must state aclaim

and the grounds supporting the claim. Phillips v. County of Allegheny, 515 F.3d 224, 233-34 (3d

Cir. 2008) (citing Twombly, 127 S.Ct. at 1969 n.8).

Pro secomplaints such asthe oneunder consideration here, areto beconstrued liberally. See

Hainesv. Kerner, 404 U.S. 519, 520 (1972); see also Bierosv. Nicola, 839 F.Supp. 332, 334 (E.D.

Pa. 1993). However, even liberally construed complaints must have specific facts supporting their
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alegations. Martin v. Sargent, 780 F.2d 1334, 1337 (8th Cir. 1985) (citing Kaylor v. Fields, 661

F.2d 1177, 1183 (8th Cir. 1981)). Pro se complaints may be dismissed for failure to state aclaim
under Rule 12(b)(6) “if it appears beyond doubt that the plaintiff can prove no set of factsin support

of hisclaim that would entitiehimtorelief.” McDowell v. Delaware State Police, 88 F.3d 188, 189

(3d Cir. 1996) (citations omitted).
Motion for Leave to Amend the Complaint

Fed. R. Civ. P. 15 statesthat aparty may amend its pleading once asamatter of course before
being served with aresponsive pleading. Fed. R. Civ. P. 15(a)(1). A party isentitled to amend after
the filing of responsive pleadings “only with the opposing party’ s written consent or the court’s
leave.” Fed.R. Civ.P.15(a)(2). A courtisto“freely giveleavewhen justice sorequires.” 1d. The
Third Circuit has taken a liberal approach to granting leave, noting that leave should be granted
freely to ensurethat a particular claim is decided on “the meritsrather than on technicalities.” Dole

v. Arco Chem. Co., 921 F.2d 484, 486-87 (3d Cir. 1990).

While the standard is aliberal one, a court is not required to grant leave to amend in every
instancewhereit issought. A district court has discretion in granting or denying the opportunity to

amend thepleadings. Shanev. Fauver, 213 F.3d 113, 115 (3d Cir. 2000) (noting that outright refusal

to grant thisrequest without any justificationis* merely an abuse of discretion and inconsistent with

the spirit of the Federal Rules’) (quoting Formanv. Davis, 371 U.S. 178, 182 (1962)). Grounds that

would justify adenia of leave to amend include undue delay, dilatory motive, bad faith, prejudice,

and futility. 1d. (citations omitted); Covell v. Palmer Twp., 263 F.3d 286, 296 (3d Cir. 2001) (The

district court need not providethelitigant leave to amend whereit would befutileto do so). Futility



means that the amended complaint would fail to state aclaim upon which relief could be granted as
determined by the standard of legal sufficiency that applies in Rule 12(b)(6) motions. In re

Burlington Coat Factory Sec. Litig., 114 F.3d 1410, 1434 (3d Cir. 1997). Hence, if theorigina claim

issubject to dismissal under Rule 12(b)(6), “theleaveto amend generally must be granted unlessthe

amendment would not cure the deficiency.” Shane, 213 F.3d at 115.
[11. DISCUSSION
Statute of Limitations

As set forth above, Defendants seek dismissal of Plaintiff’s Complaint because the Court
lacks subject matter jurisdiction, thecomplaint failsto stateaclaim, and the claimsraised arebarred
by the applicable statute of limitations.

All but Plaintiff’s breach of warranty claims sound in personal injury. Pennsylvania has a
two year statute of limitations for personal injury actions. 42 Pa.C.S. §5524.° While Fed. R. Civ.
P. 12(b) does not explicitly allow for the assertion of the statute of limitations defensein amotion
to dismiss, there is an exception which permits such a defense to be raised in a 12(b)(6) motion
where the allegations made on the face of the complaint show noncompliance with the limitations

period. Schneller v. Prospect Park Nursing & Rehab. Center, 2009 WL 1838337 *6 (E.D. Pa. June

25, 2009) (citing Zankel v. Temple Univ., 245 Fed.Appx 196, 198 (3d Cir. 2007).

® The statute of limitations is two years for “Any other action or proceeding to recover
damages for injury to person or property which is founded on negligent, intentional, or otherwise
tortious conduct or any other action or proceeding sounding in trespass, including deceit or fraud,
except an action or proceeding subject to another limitation specified in this subchapter” 42
Pa.C.S. § 5524.



Generally, the statute of limitations for a tort action begins to accrue when the injury is

sustained. Debeic v. Cabot Corp., 352 F.3d 117, 128-29 (3d Cir. 2003). However, under the

“discovery rule” exception, whichisapplicablewhereaparty, through no fault of hisown, discovers
an injury after the applicable statute of limitations period would have run, the limitations period
beginsto run whentheplaintiff “discovers, or with duediligence should havediscovered, theinjury

that forms the basis for the claim.” _Grant-Bergen v. Metro. Life Ins. Co., 2009 45441 * 8 (D.N.J.

Oct. 5, 2009) (citing Disabled in Action of Pennsylvaniav. Se. PennsylvaniaTransp. Auth., 539F.3d

199, 209 (3d Cir. 2008)). It is Plaintiff's duty “to use all reasonable diligence to properly inform
himself of the facts and circumstances upon which theright of recovery isbased and to institute suit

within the prescribed period.” Darbouze v. Chevron Corp., 1998 WL 512941 *12 (E.D. Pa. Aug.

19 1998) (quoting Hayward v. Med. Ctr. of Beaver County, 608 A.2d 1040, 1042 (Pa. 1992). The

burden rests on the party claiming thediscovery ruleexceptionto demonstratethat it applies. Debeic,
352 F.3d at 129. Whiletheissue of diligenceisusually onefor ajury, “where thefacts are so clear
that reasonable minds cannot differ, the commencement period may be determined as a matter of

law.” Cochran v. GAF Corp., 666 A.2d 245, 248 (Pa. 1995).

In Cochran, the plaintiff was diagnosed with lung cancer. 1d. at 247. Y ears after diagnosis,
plaintiff learned that the cancer was aresult of asbestos exposure and filed suit. The Pennsylvania
Supreme Court held the plaintiff had been put on notice as of the day of diagnosisand the onuswas
thenonplaintiff toinvestigate. Id. at 248-49. Thecourt, therefore, held that the statute of limitations
began running when Plaintiff was diagnosed, not when she later learned of the cause of her

diagnosis. Id.



Here, Plaintiff allegesthat he was diagnosed with thyroid cancer on June 21, 2005. Aswas

determined in McCracken v. Ford Motor Co., doc. no. 32 “Explanation and Order,” in 07-CV-2018

(E.D. Pa. Aug. 13, 2008), (which addressestheidentical factual scenario), Plaintiff was put on notice
no later than that date of diagnosis.” The two year statute of limitations period, therefore, expired
on June 21, 2007. Plaintiff filed his Complaint on June 26, 2008, and makes no assertion that the
limitation period should be tolled beyond the date of diagnosis.® Consequently, all of Plaintiff’s

personal injury claims are barred by the statute of limitations and are dismissed.®

In McCracken v. Ford Motor Co., 588 F.Supp.2d at 638, Plaintiff similarly alleged that
he was diagnosed with thyroid cancer on June 21, 2005 as aresult of being exposed to radiation
levelsthat are increased inside vehicles traveling at speeds of 65-70 mph. (We note that in his
original complaint in that suit, McCracken alleged that he was diagnosed on May 19, 2005, but
later changed the date to June 21, 2005, the same date alleged in the complaint before this Court).
While the claims against the origina Defendant named in the May 17, 2007 complaint were
timely filed and not dismissed based on account of timeliness, claims against dealer defendants
that were added in an amended complaint filed January 6, 2008, were dismissed as untimely for
the same reasons as set forth here. 1d. at 639 (citing doc. no. 32, “Explanation and Order,” in
07-CV-2018).

8Plaintiff’s sole response to Defendants’ allegation of untimely filing is the incorrect
assertion that Pennsylvania has a discovery rule that allows Plaintiff to file alawsuit three years
after discovering the cause of the injury. (Pl.”s Mem. in Opposition to Def.’s (Exxon Mobil
Corp.) Mot. to Dismiss, 1 6)

° These claims are: strict liability in tort, failure to warn, attractive nuisance,
ultrahazardous activity, negligence, defective design, intentional infliction of emotional distress,
assault and battery, market share liability, concerted action liability, alternative liability, and false
misrepresentation, fraudulent suppression, and fraudulent conceal ment.



Breach of Warranty of Merchantability

Plaintiff’s sole remaining claims alege breach of express and implied warranties of
merchantability.”® The statue of limitationsfor abreach of warranty isfour years. 13 Pa.C.S.A. 88
2725(a), (b). The period begins at the time of tender or sale of the allegedly defective product. Id.
Plaintiff allegesthat he purchased the Defendants' gasoline from around October 1997 until the date
hewas diagnosed with thyroid cancer on June 21, 2005. (Compl. 20.) Readingthefactsinthelight
most favorableto the Plaintiff, the statute of limitations on this claim would begin to run on June 21,
2005, making these claims timely. We will, therefore, address these claims on the merits.™

Plaintiff’ sbreach of expressand implied warranty of merchantability claimsessentially allege
that there was an “expressimplied warranty of merchantability that the fuel (gasoline) used in
conjuncture with customarily marketed and sold gas-powered (unleaded) motor-vehicles(s) that
gasoline was a safe, non-hazardous, and able to be operated without causing catastrophic injury.”

(Compl. §32.)

19 plaintiff also claims that there was an implied warranty of merchantability extended
from the manufacturers of vehicles that warranted that their product was not hazardous, when, in
fact, there was danger created by new technologies that allowed cars to move at higher speeds,
creating exposure to higher level of cancer-causing radiation. (Compl. 1 32.) He alleges that three
of his most recently purchased vehicles have “fuel injection which provides more power” and
this “creates an implied warranty of merchantability that the gasoline sold to power
automobiles/light duty trucks is safe with increased capability of a quick acceleration and higher
speeds.” 1d. Thisclam isnot addressed by this Court as any warranty created by the car
manufacturer does not extend to the gas companies, which are the only Defendants in this suit.

1 Plaintiff labels one section of his Complaint “Omissions and fal se representations of
merchantability.” The allegations, made against both car and gasoline manufacturers, are the
same as those made under breach of implied warranty of merchantability. We will, therefore,
consider this claim as a breach of implied warranty of merchantability claim. (Compl. 11 44-49.)
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Express Warranties

Under Pennsylvanialaw, express warranties by the seller are created by:

(1) Any affirmation of fact or promise made by the seller to the buyer which relates
to the goods and becomes part of the basis of the bargain creates an express warranty
that the goods shall conform to the affirmation or promise;

(2) Any description of the goods which is made part of the basis of the bargain
creates an express warranty that the goods shall conform to the description;

(3) Any sample or model which is made part of the basis of the bargain creates an
express warranty that the whole of the goods shall conform to the sample or model.

13 Pa. C.S.A. § 2313(a).

Plaintiff has made no factual allegations either in his complaint or his proposed amended
complaint, which would establish that an express warranty existed. Pro se complaints may be
dismissed for failureto stateaclaimunder Rule 12(b)(6) “if it appears beyond doubt that the plaintiff
can prove no set of factsin support of hisclaim that would entitiehimtorelief.” McDowell, 88 F.3d
at 189 (citationsomitted). Having failed to allege any factsto support hisclaim of breach of express
warranty of merchantability, this claim would not survive a motion to dismiss even if amended.
Consequently, this claim is aso dismissed.

Implied Warranties

Under Pennsylvanialaw, “[u]nless excluded or modified, awarranty that the goods shall be
merchantable isimplied in a contract for their saleif the seller is a merchant with respect to goods
of that kind.” 13 Pa. C.SA. 8 2314(a). Assuming that there was an implied warranty of
merchantability, in order for the warranty to have been breached, “the product at issue must have

been defective or not fit for the ordinary purpose for which it wasintended.” Inre ToshibaAmerica

HD DVD Mktg. & Sales Practice Litig., 2009 WL 2940081 *16 (D.N.J. Sept. 11, 2009) (citing

Altronics of Bethlehem, Inc. v. Repco, Inc., 957 F.2d 1102, 1105 (3d Cir. 1992) (Under
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Pennsylvania law, to establish a breach of either the implied warranty of merchantability or the
warranty of fitnessfor aparticular purpose, “plaintiffs must show that the equi pment they purchased
from the defendant wasdefective.”). Thus, inorder to carry hisburden, Plaintiff isrequired to show:
“(2) that the product malfunctioned; (2) that plaintiffs used the product as intended or reasonably
expected by the manufacturer; and (3) the absence of other reasonable secondary causes.” Altronics,

957 F.2d at 1105.

Whilethe Court will assumethat Plaintiff wasusing Defendants product asintended by the
manufacturer, Plaintiff has not shown, nor does he ever assert, that the product malfunctioned. To
malfunction is “to function imperfectly or badly: fail to operate normally.” (Merriam-Webster’s
Online Dictionary, http://www.aolsvc.merriam-webster.aol.com/dictionary). Plaintiff does not
allege that the gasoline failed to operate normally, that is, failed to power his vehicles. Plaintiff
appearsto be asserting that when he bought gasoline, therewasanimplied warranty that the gasoline
would alow himto drive his car safely and that warranty was breached because when he drove his
car, there was higher level of radiation in the air. However, he never proposes that it was the
gasoline that “malfunctioned” and caused a higher level of radiation. Consequently, Plaintiff has

neither alleged nor shown that the product itself malfunctioned or is defective.*?

12

In In re Toshiba, 2009 WL 2940081 at * 16, plaintiffs claimed that defendants made an implied
warranty of merchantability that Toshiba would continue to support a certain DVD format.
Plaintiffs alleged that by announcing that it would no longer support that format, Toshiba had
breached the warranty. The court found the claim failed because plaintiffs did not allege that the
DVD players at issue were defective at the time of purchase or at the time of litigation, nor did
they allege that they were not fit for their ordinary use, which wasto play DVDs. 1d. The court,
therefore, determined the since plaintiffs had not alleged the product did not do what it was
supposed to do - play DVDs - they had failed to state a claim for breach of implied warranty. 1d.
at* 17. Likewise, here, Plaintiff has not alleged that the product did not do what it was supposed
to do and, therefore, has failed to state a claim for breach of implied warranty.
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The third element of a breach of implied warranty claim is “absence of other reasonable
secondary causes.” Plaintiff assertsthat “[i]nitialy it must be realized that thyroid cancer occurs
from the cumulative effects of exposureto radiation.” (Pl."’sMem. in Opp. to Def.’ s (Exxon Mobil
Corp.) Mot. to Dismiss, 4 (doc. no. 25).) Hefurther alegesthat “the only known cause of thyroid
cancer is radiation exposure of the type and quantity generated, propelled and released at the
numerous U.S. nuclear facilities throughout the country.” (Compl. 23.) The court isthen asked
to concludethat, assuming his allegationsthat his cancer was caused by radiation and that thelevels
of radiation are higher when heisdriving hisvehicle at high speedsaretrue, it wasthe higher levels
of radiation in his car that were responsible for his illness. (Compl. [ 23-25.) The only other
possible cause of contracting cancer posited by Plaintiff is the wholly unsubstantiated claim that
Defendantsal so mine uranium and “ uranium caused plaintiff’ ssubsequent injuries.” (Compl. §170-
82). Asidefrom the brief mention of uranium, Plaintiff does not address the possibility of another
cause for contracting thyroid cancer and, therefore, never attempts to discredit them.

While Plaintiff need not prove his case at this point, this claim fails the Fed. R. Civ. P.
8(a)(2) pleading requirement, which “ demands more than an unadorned, the-defendant-unlawfully-
harmed-me accusation.” Igbal, 129 S.Ct. at 1949 (2009). “The plausibility standard is not akin to
a probability requirement, but it asks for more than a sheer possibility that a defendant has acted
unlawfully.” Id. Therefore, even assuming al of the allegations are true, Plaintiff does not raise a
claim of entitlement to relief and this claim is dismissed.

Plaintiff’s Motionsto Amend Complaint

Finally, the proposed amendments set forth in the Amended Complaint, which essentially

attempt to remove a Defendant, would not cure the deficienciesin the remaining breach of warranty
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of merchantability claims, making amendment futile and the claim subject to dismissal under
12(b)(6). Evenif the court allowed Plaintiff to amend hiscomplaint, it would not surviveaMotion
to Dismiss.

Lack of Service- Defendants Texaco and Hess Oil Company

Under Fed. R. Civ. P. 4, when aplaintiff is granted in forma pauperis status, the court must
order that service be made by aU.S. Marshal. Plaintiff was granted such status and the Marshals
were ordered to serve the named defendants (doc. no. 2). Dueto insufficienciesin theinformation
provided by Plaintiff, the Marshal’s attempts to serve the Complaint upon Texaco and Hess Qil
Company were unsuccessful and the Marshals filed returns of service unexecuted.’* Plaintiff has
taken no further action. Allowing the Plaintiff an extension of time under Fed. R. Civ. P. 4(m) to
attempt to re-serve these partieswould befutile asthe statute of limitations period hasrun on all but
the breach of warranty of merchantability claims. Thus, astotheun-served parties, Texaco and Hess
Oil Company, all of the alegations set forth in the Complaint, except for the breach of warranty of
merchantability claims, are dismissed. The remainder of the complaint is dismissed without
prejudice under Fed. R. Civ. P. 4(m) and 41(b) for failure to effect service.

Our Order follows.

13 US Marshals were directed by Plaintiff to serve “Texaco Inc.c/o JW. Kinnear,
President at 1111 Bagby Street, Houston, TX 77210.” The U.S. Marshal’s “Process Receipt and
Return” states: “ Attempt to serve made at address provided. Texaco is no longer located at that
location. Since merger with Chevron in late 2001, Texaco relocated to 1500 Louisiana, Houston,
Texas. Security personnel at this location advised that Mr. JW Kinnear is no longer with Texaco
Inc., therefore this complaint/summons is being returned unexecuted.” The Marshals were
directed to serve “Hess Corporation ¢/o CT Corporation System at 1635 Market Street,
Philadelphia.” The “Process and Return” states: “CT Corp does not represent Hess Qil Co. listed
in complaint. They represent Hess Corporation. Refused Service.” (Doc. no. 53.)

13



INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

TED A. MCCRACKEN ) CIVIL ACTION
Paintiff, )

2 : No. 08-2932

EXXON/MOBIL COMPANY et dl.
Defendants.

AND NOW, this 16th day of November, 2009, upon consideration of Defendants
Motionsto Dismiss (doc. nos. 7, 8, 12, 16, 55) and Plaintiff’ s responses thereto, it is
ORDERED that said motions are GRANTED. For the reasons set forth in the attached
Opinion, the unserved Complaints filed against Texaco and Hess Oil Company are also
dismissed; however the claims against Texaco and Hess Oil Company alleging breach of
warranty of merchantability are dismissed without prejudice.

It isfurther ORDERED that Plaintiff’s four Motions for Leave to File an Amended
Complaint (doc. nos. 29, 41, 44, 48) are DENIED and Defendants’ Motions for Leave to File
Reply Briefs in Support of Motions to Dismiss (doc. nos. 37, 38, 45) are DENIED as M OOT.

The Clerk’s Officeis ORDERED to mark this case closed.

BY THE COURT:

/s Mitchell S. Goldberg

MITCHELL S. GOLDBERG, J.
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